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Washington 

' •• IN THE MATTER OF PARTIAL EXEliPTION OF . y -
LAIv̂ DSCAPE CONTR.-.CTING FROM T'ilE ViPiKlWM 
EOURS PROVISIONS OF THE FAIR LABOR . 1 • 
STANIAFDS ACT OF 1938 AS AN INDUSTRY - . • . , • : 
OF A SEASONAL NATURE Vv'I THIN THE- IwEiiN-
ING OF SECTION 7(b)C3) AND PART 526, 

— : AS /.MENDED, OF THE r-SGUL.ATIONS ISSUED 
, - . . - " , THERE'ONDER, • . . . ' ' • . - • '" i . . • • : : .-i ' 

YfHEREAS, a p p l i c a t i o n s were f i l e d by Edwin M, Tate , Landscape Con t rac to r , 
Caldwel l , New Jersey , and sundry o the r p a r t i e s f o r the exemption of landscape 
c o n t r a c t i n g from t h e maximum hours p r o v i s i o n s of the Fa i r Labor Standards Act 
of 1938, aa a branch of an i n d u s t r y of a seasonal na tu re v/ i thin the meaning of 
Sec t ion 7 (b ) (3 ) of the Act and P a r t 526, as amended, of the Regul-...tions i s sued 
the reunde r , and , .̂  _ . . . . . -_ .. 

WHEREAS, i t appeared from t'he sa id ap-f l i c a t t o n and upon f u r t h e r i n v e s t i g a 
t i o n t h a t : . . . . . . . 

. ; . - • - -- y i - .,,.; *-. \ ' ,:-• •:.,. - .'-. ' l , ' 

1, In a general sense (more pc j " t i cu l a r l y defined below) landscape 
contr-Lcting c o n s i s t s of the p l a n t i n g or t r c n s p l a n t i n g of t r e e s , 

'' . shrubs , and o the r p l a n t s -for ornionentation, inc lud ing t h e racking 
of lawns and gardens, t o g e t h e r w i t h o the r subs id i a ry and r e l a t e d ,.-:• 
opera t ions for the same purpose ; and •'•- " 

• 8 2 . The bas ic opera t ions of p l a n t i n g -:.nd t r t a i s p l a n t i n g a r s n o o e s s a r i l y ' -.; 
l i r d t e d by n a t u r a l f a c t o r s t o those t i n e s of the yet.r when the ' .-, 
p l a n t s w i l l v/i-thstand the t r a n s p l a n t i n g o p e r a t i o n s , because of tho 
condi t ions of tho p l a n t s , tho s o i l and o the r cl'im.atic f a c t o r s ; and 
t h e r e f o r e , i n a p r a c t i c a l sense the p l a n t s arc a v a i l a b l e for land
scape con t rac t ing only dur ing such t imes of the y e a r ; and 

3 . In genera l , t r a n s p l a n t i n g t akes p lace in tho spr ing cjid f a l l or 
during the l a t e f a l l , w i n t e r and e a r l y spr ing , t h e pe r iods aggre-

'" • ga t ing about fivo m.onths and not in excess of s i x months, excopt 
i n the s t a t e s of Washington, Oregon, and C i l i f o r n i a where, under 
spec i a l c l i m a t i c cond i t ions t h e r e i n p r e v a i l i n g , the ope ra t ing 
season ocn and does extend from 8 t o 12 months; rnd 

4 . Except during the ope ra t ing seasons descr ibed above, landscape 
c o n t r a c t i n g ceasss during t h e remainder • of tho yea r , r^part from 
work such as maintcncnce, r e p a i r , c l e r i c a l and s a l e s work, b e 
cause tho t r e e s , shnibs cjid o the r m a t e r i a l s usod i n such opera t ions 
are unavcl lablo in tho form i n v/hich thoy o-...n be used p r a c t i c a l l y , 
due t o unfavorable climatv.-; and . y -

• r - ^ - A ^ . : • - . ' - . . - . 

YVHEREAS, on Juno 20, 1940, t h e Admin i s t r a to r caused t o be pub l i shed in the 
A, \ Federa l R e g i s t e r (5 FR 2310) a n o t i c e which s t a t o d t h a t upon cons ide ra t i on of 
\ the f a c t s s t a t e d in the sa id .appl ica t ion and upon fu r tho r i n v e s t i g a t i o n tho 

-:y,i- : A " , (4988) 



:r"'. "••' , . — 2 — *".-..':.-, .' ~ . . ' 

Administrator determined, pursuant to Section 526.5(c), as amended, of the 
Regulations, that a prima facie case had been shown for the granting of an ex
emption pursuant to Section 7(b)(3) of the Fair Labor Standards Aot of 1938 and 
Part 526, as amended, of the Regulations issued thereunder to landscape con
tracting, except in the Pacific States of California, Oregon, and WasMngton, 
and v/hich notice stated further that if no Objection and request for hearing 
was received within fifteen days thereafter, the Administrator would msi'ke a 
finding upon the prima facie case shown upon the application. • 

• . \ , , -•• • •• « , . •• ,.• " , . : ; • : • ! : . ' : , . - r y : ; 

In the above: J 
-_ , . .-"<(•.•• . . ,^, . . . . , , , , . _ . „ . . . - , 

K; , The term "landscape contracting" includes the planting or - ,̂  ,-
-..'':, ;,.- transplanting of trees, shrubs and other plants, including -„ - y,,.p 

the making of Itiwns end gardens and the necessary coinci- - , 
dental building, on the si te, of garden retaining walls, " . , , ; • 
rock gardons, etc. I t doos not include routine lavm or ,\ .••...;.-
garden maintenanoo oxcept as an incident to tho above 

- during the planting season or seasons; and .• ,'.. .-' 

ÂUBREAS, no objection and request for hearing was received wdthin fifteen 
days thoreaf-tors y. .. • 

N0̂ ', TEEREFO'*E, pursuant to Section 526,5(b)(ii) of the Regulations, as 
amended, the Admi.nistrator hereby finds on the prima facie case shown in the 
said applica-tion that landscape contracting, except in the Pacific States of 
California, Oregon, and Washington, is a seasonal industry v/ithin the meaning 
of Section 7(b)(3) of the Fair Labor Standards Act of 1938 and Regulations 
issued thereunder, and, therefore, i t is entitled to the exeraption pro-dded 
in Section 7(b)(3) of the said Act. 

Signed at Washington, D. C , this 18th day of July, 1940. 
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Philip B. Fleming -̂  
Administrator 
Wage and Hour Division 
Department of Labor 

Published in Federal Register, July 19, 19-40. 
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